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IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita , 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Wednesday, the 11th day of March, 2015  
 
   TITLE  APPEAL NO. 12 of 2013 
 
 Smt. Biva Rani Das 

Wife of Sri Rama Kanta Das 
(Daughter of Late Naram Das) 
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1.  Sri Durga Prasad Das 
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   District – Kamrup (Assam)   
 
2.  Smt. Niva Hazarika 

Wife of Late Biren Hazarika 
      Resident of Mazgaon, Nabapur 
 Near Govt. B.Ed College,  
 PO – Nikamul, Tezpur 
 District - Sonitpur (Assam) ........ Respondents/ Plaintiffs 
 
1.  Smt. Lekha Rani Das 

Wife of Sri Ghana Kanta Das 
      Resident of Khara-ati, Mazgaon,  
 Near Govt. B.Ed College, mouza – Bhairabpad,  
 PO –Tezpur 
 District - Sonitpur (Assam) ........Proforma Respondents/ Defendant 
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   This appeal is coming on for final hearing or having been 

heard on 4th day of February, 2015.  

 

 Mr. Krishna Sarma, 
 Advocate,     ...... For the Appellant  
 
 Mr. J. K. Baishya, 
 Senior Advocate.            ...... For the respondent 
 
  And having stood for consideration this day, the 11th day of 
March, 2015, the Court delivered the following Judgment :-   

 
J   U   D  G  M   E  N  T 

 

1.  This appeal has been preferred by the appellant – defendant 

against the judgment and decree, dated 22-07-2013, passed by learned Munsiff 

No.1, Tezpur, whereby the learned Munsiff decreed the plaintiff’s suit, in Title 

Suit No. 42 of 2009.  

 

2.  The plaintiff’s case, inter-alia, in brief, is that Naram Das, the 

predecessor in interest of the plaintiffs, defendant and proforma defendant, was 

the owner of the schedule land along with six roomed Assam type house, 

situated thereon, described in the plaint. Said Naram Das died intestate on 29-

07-1979 leaving behind his wife Tarulata Das and the plaintiffs, defendant and 

proforma defendant. After the death of Naram Das, Tarulata Das and the 

plaintiffs, defendant and proforma defendant, became the joint owners of the 

suit property by right of inheritance. That, on 19-01-2007, Tarulata Das died 

leaving behind her, the plaintiffs, defendant and proforma defendant, as her 

legal heirs and successors and as such, the share of Tarulata Das of the schedule 

property devolved upon the plaintiffs, defendant and proforma defendant. The 

plaintiff also pleaded that after the death of Tarulata Das, the defendant has 

tried to grab the whole schedule property depriving the plaintiffs and the 

proforma defendant from the share of the said property. That on 15-05-2008, 

when the plaintiff No.1 went to stay in a portion of the house, situated over the 

suit property, which was rented out earlier by the plaintiff No.1, the defendant 

prevented him from entering into his portion of the said property. Hence, this 

suit.  
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3.  The defendants contested the suit by filing their written statement. 

In the written statement, the defendants stated, inter-alia, that there is no cause 

of action for the suit and the suit is not maintainable. The defendant contended 

that the plaintiff No.1 is not entitled to get any share in the schedule property 

because Naram Das verbally gifted to his wife Tarulata Das 1 Katha, 11.5 lessas 

of land along with the house standing thereon. The defendant further contended 

that by way of that verbal gift Tarulata Das became the absolute owner of the 

suit property. The defendant also pleaded that before her death, Tarulata Das 

gave the suit property to the defendant by executing a Katcha Will in her favour. 

So, the defendant stated that the plaintiffs do not have right, title and interest 

over the suit property and therefore, prays for dismissal of the suit with cost.  

 

4.  Upon perusal of the pleadings of both parties, the following issues 

are settled : 

1. Whether the suit is maintainable under fact, law 

and equity ?  

2. Whether the suit is barred U/s 154(1)(d), U/s 

154(1)(c) and U/s 154(1)(f) of the Assam Land 

and Revenue Regulation, 1886 ? 

3. Whether the plaintiffs, defendant and proforma 

defendant became 1/4th share holder of the suit 

properties after death of Tarulata Das ? 

4. Whether the plaintiffs are entitled to the decree, 

as prayed for ?  

 

5.   During trial, plaintiffs adduced as many as six witnesses to prove 

its case and exhibited certain documents in support of the case. On the other 

hand, the defendant has adduced evidence of four witnesses and exhibited some 

documents in support their case.  
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DISCUSSIONS, DECISION AND REASONS THEREOF. 

 

6.  I have carefully perused the evidence, oral and documentary, and 

the material available on the case record. Heard the augment advanced by the 

learned advocates for both sides.   

 

  ISSUE NO. 1 

Whether the suit is maintainable under fact, law and equity ?  

 

7.  This issue is raised by the defendant in her written statement. 

Section 9 of the CPC, 1908 gives ample power to the Civil Court to determine the 

civil suit where there arises the question regarding the infringement of civil 

rights. Maintainability of a civil suit is to be determined on the basis of the 

pleadings of the parties. Maintainability does not depend upon the evidence of 

the parties. In the present suit, I find no express or implied bar on the trial of the 

suit, in the pleadings of the parties. The pleadings of the parties do not disclose 

any procedural defect barring the jurisdiction of this Court to try this suit. 

Therefore, the suit is maintainable. The issue is decided in favour of the plaintiff.  

 

ISSUE NO. 2  

Whether the suit is barred U/s 154(1)(d), U/s 154(1)(c) and U/s 

154(1)(f) of the Assam Land and Revenue Regulation, 1886 ? 

 

8.  The defendant in her written statement has raised the plea that 

the suit is barred U/s 154(1)(d) of the Assam Land and Revenue Regulation, 

1886. Section 154 of the Assam Land and Revenue Regulation, 1886 enumerates 

certain facts barring jurisdiction of Civil Court. Section 154 (c)(d) and (f) of the 

said Regulation deal with certain claims which are not the claims of the plaintiffs 

in the present suit. As provides u/s 154 (1)(d), if any claim is made as regard 

perfect partition, Civil Court will have no jurisdiction to entertain such plaint. But 

the Regulation does not take away the jurisdiction of the Civil Court to determine 

the rites of the parties to the properties in dispute as well as the shares they are 

entitled to. In the present case, the plaintiffs are seeking decree declaring 1/4th 

share of the plaintiffs, defendant and the proforma defendant to the suit 

property. The said Regulation, 1886 does not bar the jurisdiction of the Civil 
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Court to entertain the claim.  

 

9.  Section 154 (c) of the said Regulation envisaged that any plaint 

regarding the formation of the record of rights or the preparation, signing or 

alteration of any document contained therein cannot be entertain in Civil Court. 

Section 154(1)(f) of the Regulation shows that the claims regarding distribution 

of the land or allotment of revenue of partition cannot be entertained in the Civil 

Court.  

 

10.  In the present suit, the plaintiffs do not have this claim. Therefore, 

the plea of the defendant is not tanable in law. Hence, this issue is decided in 

negative against the defendant.  

ISSUE NO. 3 

Whether the plaintiffs, defendant and proforma defendant became 

1/4th share holder of the suit properties after death of Tarulata Das ?  --

- This is the vital issue to be adjudicated upon in this case.  

 

 11.  This is a suit for declaration with consequential relief of partition 

and separate possession of share.  

 

12.   It is not in dispute that the plaintiffs, defendant and the proforma 

defendant are the sons and daughter of Naram Das, predecessor in interest of 

them.  

 

13.   Defendant Smt. Biva Rani Das as DW-1 submitted evidence in 

affidavit. This DW-1 stated that the suit property originally belonged to Naram 

Das, who died on 29-07-1979 leaving behind him, the plaintiffs and defendant 

and the proforma defendant. It is not in dispute that the plaintiff No.1 is the 

elder brother of the defendant. During cross-examination, DW-1 clearly stated 

that after the death of her father, she herself along with her mother, elder 

brother and two younger sisters got the land and houses. The DW-1 also stated 

that Naram Das verbally gifted to Tarulata Das the suit land along with the house 

and structure standing thereon. According to the defendant, following the verbal 

gift of the suit property to Tarulata Das, she became the absolute owner of the 

suit property. DW-1 further stated that her mother Tarulata Das executed the 
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katcha Will in favour of her on 06-01-2007 in respect of the suit property and 

thus, the defendant became the sole owner of the suit property.  

 

14.  In view o the above evidence, it is clear that the defendant claims 

the suit property mainly on two grounds, firstly, the suit property was verbally 

gifted to her mother Tarulata Das by her father Naram Das and secondly, that 

Tarulata Das executed a katcha Will in favour of the defendant in respect of the 

suit land. So, in the present case, the fact of gift is to be proved first to adduce 

evidence of subsequent Will.  

 

15.  Section 104 of the Indian Evidence Act, 1872, provides :  

 

  “ The burden of proving any fact necessary to be proved in order 

to enable any person to give evidence of any other fact is on the person who 

wishes to give such evidence.” 

 

16.  The principle incorporated in this section is that whenever it is 

necessary to prove any fact in order to render evidence of any other fact 

admissible, the burden of proving the previous fact is on the person who wants 

to give such evidence. In the present case, in order to give evidence of the fact 

of Will in favour of the defendant, the defendant has to prove the fact of gift of 

the suit property in favour of her mother Tarulata Das. Therefore, the crux of this 

issue lies in determination of the fact as to whether the suit property was gifted 

to Tarulata Das by Naram Das during his life time.  

 

17.  Section 123 of the Transfer of Property Act, 1882 provides that for 

the purpose of making a gift of immovable property, the transfer must be 

effected by a registered instrument signed by or on behalf of the donor, and 

attested by at least two witnesses.  

 

18.  Section 9 of the Transfer of Property Act provides that transfer of 

property may be made without writing in every case in which a writing is not 

expressly required by law. Combined reading of Section 29 and Section 9 of the 

Evidence Act, it becomes clear that gift of immovable property may be effected 

only through instrument in writing, in order to make a valid gift it must be made 
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by written and registered document. Section 129 of the Transfer of Property Act, 

1882 provides that  :  

 

  Nothing in this Chapter relates to gift of movable property made in 

contemplation of death, or shall be deemed to affect any rule of Muhammadan 

law.  

 

19.  According to the Muhammadan law, it is not necessary that there 

should be a written deed of gift in order to make it a valid gift, of course, if there 

is a gift it should be registered.  

 

20.  From the case record, it is clear that the plaintiffs, defendant and 

proforma defendant are Hindus in the present case. The provisions of the 

Transfer of Property Act, 1882 relating to gift applies to Hindus. Therefore, to 

constitute a valid gift, it must be written and registered between the Hindus, In 

view of such clear provision of law, there is no validity of any oral gift of 

immovable property between the Hindus. DW-2 Ajit Kr. Das also stated that he 

heard from many persons that Naram Das verbally gifted the suit property to his 

wife Tarulata Das. During cross-examination, DW-2 stated that as per his 

knowledge, gift of immovable property cannot be made orally. DW-2 further 

stated that after death of Naram Das, all the legal heirs of Naram Das entitled to 

inherit / succeed his property. Both the DW-1 and DW-2 have deposed that the 

suit property was verbally gifted to Tarulata Das.  

 

21.   There is no written deed of gift. So, there remains hardly any 

doubt that the reported verbal gift of the suit property is not valid one. Thus, the 

defendant has failed to discharge her burden of proving the fact of gift of the suit 

property. As such, the defendant cannot be allowed to adduce evidence of the 

Will as because she fails to discharge her burden of proving the earlier fact of gift 

of suit property. As such, the plea of the defendant that the suit property was 

orally gifted to Tarulata Das, is not tenable in law.  

   

22.  From the above evidence on record, in absence of any valid gift 

deed, it cannot be said that Tarulata Das became the absolute owner of the suit 

property. Therefore, in view of the above discussion, on the death of Naram Das, 
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Tarulata Das and the plaintiff, the defendant and the proforma defendant 

inherited the suit property jointly and after the death of Tarulata Das, the 

plaintiffs, the defendant and the proforma defendant became the joint owners of 

the suit property. So, the plaintiffs, defendant and the proforma defendant 

became entitled to get 1/4th share of the suit property. Thus, it is seen that the 

plaintiff, defendant and the proforma defendant became 1/4th share holders of 

the suit property after the death of Tarulata Das. Hence, this issue is decided in 

the affirmative and in favour of the plaintiff.  

    

ISSUE NO. 4 

Whether the plaintiffs are entitled to the  decree, as prayed for ?  

 

23.   In the present case, the plaintiffs prayed for decree of partition of 

the suit property to the extent of 1/4th share of the plaintiffs, defendant and 

proforma defendant.  

 

24.   In view of discussion and decision made in Issue No.3, the 

plaintiffs, defendant and proforma defendant became 1/4th share holders of the 

suit property, after the death of Tarulata Das. Therefore, it is clear that the 

plaintiffs are entitled to get decree, as prayed for. Hence, this issue is decided in 

the affirmative and in favour of the plaintiff.   

 

25.  In view of the above discussions and decisions, made in the 

foregoing issues, I do not find any reason to interfere with the impugned 

judgment and decree, dated 22-07-2013, passed by the learned Munsiff No.1, 

Tezpur, in connection with Title Suit No. 42 of 2009. Hence, the appeal is 

dismissed and the judgment and decree, dated 22-07-2013, passed by the 

learned Munsiff No.1, Tezpur, in Title Suit No. 42 of 2009, is hereby upheld.  

 

26.  Prepare a preliminary decree accordingly.  
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27.  Parties shall bear their own cost.  

 

28.  Send a copy of the judgment to the learned lower Court along 

with the LCR.  

 

29.  The appeal is disposed of accordingly.  

 

              Given under my hand and seal of this Court on this day, the 11th 

day of March, 2015.  

 

 
  
 
     
Dictated and corrected by me. 
 
 

 
 
 
 
 
 

 
 
 
Dictation taken and  
transcribed be me : 
 
        
(J. K Muru) 
Steno.    **** 
 
 
 

(P.C. Kalita ) 

Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 

Civil Judge 

Sonitpur, Tezpur 


